FLATHEAD INDIAN 'RE:SERVATION;' |

: AK AG’I' For the survey and nllatment of innas now émbraced - wi __:tha ltmits
. "of the Finthend Indina Raservition; Iu the State of Mcmtima, A the Fale
" and MMsposal of all surplus lands after aﬂatme'nt. :

.. Be it enacted by the. ;S’mata and !Iow Rspresentatwea of the

d States o ' Amergia.in O led That the Secretary  Flatbesd {ndian
& b, and. he is. herd dlrected to mmedlatel eause to AT A
Tnthead Indian Reservation, si ot Lends

Al W‘thm Vo, .H].Lp. I8,
o.same being partioularly described and get :
‘cartain troaty entered into lcag and:between
oFernor. and s'ugermtendent of Indien affaire for
‘the Territory of Washington, on the part of the United States; arid
_ . 'the chiefs, headmen, gl c}elegates of the confederated tribes of the
: ‘Flathéad, Kootenni, and Upper Pend d'Oreille Indians, on. the six- :
- “teenth day of July, etghtean htmdmd and fifty-five. - _ :
Seg, 2. That 50 900R 23 ‘all:of the lands embraced within sald TFlat-  Austmears,
] all have heen surveyed, the Commissioner R
111 A  enuse allotinents of the same to be mads to all
mn - having tmbal riphts with said confederated tribes of Flat-
ds, Kootenais, U &per Pend d'Oreille, and such other Indians and
ersons’ holding tribal relations as may mghttullg) belong on said
thead: Ind 'xan éservat:on, including the Lovwer Pend d'Oreille or
maathepmvmnsofth

¥ 1€
- ofge ennfedemted i nmﬁ Aers shall-
- be pesident. citizens of the State of Tontana, and one’ of said com-
missioners shall be o United States special Indian agent or- Indmn
ms etor. of the Tuterior Departinent.
v, 4. That within thirty days after their appointment said com- Orgamisationor
mission shall meet st some point within the boundaries of said Flat- commisslon.
- head: Indian Reservation'and organizé’ by t:he election of one of their’
i Sm_d -Qominissi hereby emp ad: to

Dec.

State Tribal Relations Committee
April 28, 2014
EXHIBIT2e




¥ Compeustion.

L ime dhmit

- of ‘andu forwerly
Lied,

asd,

ADYS. PEL\TR\G T:D FLATHEAD INDIAN

Taber ol - Zee §, That -.nd counuassmn shatdl in thelr 1'eport of hnds of the
Ahird class determine as nearly as possible the amonnt of standing
saw timber on legal -:nlnll\l'-ulm thereot nud fix a winimum price for
the value ercof and in deiermrining the amount of merchantable !
tmﬂmr Zrowing thereon they shall be uupm\‘cmd to employ a timber

iser, at n salary of not wore than eight dollars per itile g0

employed, with such sssistants as mny b y

d it c-dollars per wlule 508

- Mfinesal Tands, 3

msposni of lands.

Timber und ucbno]
lands excepied,

Helection of
schanl labdx i lleu |

;1

Provise, j 4 !
(abics 1@ bo pald hmds in said sections sixteen and thirty
heu thereof the sum of one doljar and tWenty-ﬁv
mil)lgcning to setthe- 3 Th _ d shall be’ pened to set ol

ent

_ up_
rhemof an
enter an

Provigna,

Existing rlghu of
sridiera phd. Wilers an
utdmpaiced, .
.. Yol 31, p. 83T, X &

T 5. mcs. -.A‘JE, h d

I’;tsment.i. -
Tatent,
6 oy
commutation or final entry as now. { Oy
- of the lund is one_dollm und twej cents’ pe ACTE; NI
g Parfetture. and further churg ' ver shall be eqn
unds, settler to entitle.h

Provided; Tha
any of them, wi

.any enn;sm
: the time sta




ACTS BELATING TO FLATHEAD INDIAN BESERVATION.

gotend  Settlers i commuting; ‘their . en
*twenty-three hindred and one, Revised Statutes,

cnola tered the price fixed by said commission; rejcyeigx_ngﬁsgméit for
S w& nts_%ﬁauslyfmhdt N S : , o
7. 80,10, That only ihineral entry may be made on such of saidlands A leeral-land eo- . .
- p8 eaid cemmission shell designate and classify as'minerpl uader the - o
* general provisions of the mining laws of the United States, and min:
.eral entry inay also be made on any of seid lands whether designated
© by said commission as mineral lands or othevivise, snch classifieation
“". by-said commission being only prima facie evidence of the mipersl or S
" pohmineval charaeter of the same: Provided; Thdt no such minéral Bhond
: "’g;;dg;ﬁons_'_shnll be permitied upon any lands allotted in-severaliy to an e
S, 31, Thot sl of said Jandesretuwraed and classified by goid com- e of Hmber

" rajésion as timber lands chall be sold and disposed of by the Secretary
£ the Interior under sealed bids to the highest bidder for cagh or at
pulbilic wiietion; hs the Secretary of the Interior may determine, under
such rules and thuIa__tians s he may prescribe. _ o
8w, 182, That the President mﬁ;w&ewémﬁl sxcept from saidlands  Reseratlons .
to-exceed nine hundred and sixty acres for Catholic ‘Trilsyion aions - organiiations.
8, nd hospital and.such other eleemosynary instiiutions *°° M 1050

uline Nuns;

dred- snd. 31Xy i xzhas t0 be reserved dnd granted
_ “the }ﬂgs iﬁd’i:;’;j.‘te& anly 5o long ns t‘:it-}he Same Hre -‘mginmigﬁd %1]1;&_ N _
occtipied by said organizations for the purposes indicated. 8 g b0 other e
. prﬁiden-t-isynlsd authorized to reserve_l_andéj upon the sanie conditions: Hohgs  omuals

. “"and for Similar pn‘r?b&es for any other missionaty or religious societies ' '

" that may make application therefor within one year nfter the passage .
<= of this get, Il such é?}aﬂfitﬁ’"as hie may deem proper, The President | For. dgency, etc.
. ) reserve such of satd landsas mey be convenient or necessary nas.

secupation snd maiitenance of any and all agency buildings, _

& ental “institistions now Fon:
used. or occapied by the" o

|

a1l be opened- o setlement’ under- this aet ven
posed of at the expiration of five-years from the tu 4 :
act shall be sold and dis%ose‘d of to the highest bidder for cash, under
rules snd regulations to be prescribed by the Secretary of the Inteyior, -
at not less than their appraised valve, and in tracts not to exceed six

- hundred #nd forty acres to any one person, e .
e 4 That the proceeds received from the sale of seid lands in Gy =0 b

- céntormity with this act shall be paid into the Treasury of the

nited Strtes, and after deducting the expenses of the tommission;
E on and sale of lands; and such other incid - pXpenses

aining
affect, of

Maximom,




1 al‘ﬁ : 25
ion of satd szmns, mﬂ the Temaiithg
- said*Indians and such persons having tyibal n(,h!s on.the vation;
o hicluding the Lower Pend d'Oreille or Kalispel thereon at the date
ot p 304, - of tlie prochmntion iromled forin. x:(?(tt'lﬂﬁ nine hm mf m exmzrdad
' xr account, a3 they may dlect.. .
15 That thera 18 herely nppr op :
v propriatod
read

1on
P:g ¥ m_—gjg to;r -

: Relu:bnmment, pe;

“thereot as mdy be neccssary, the samo to Thuy
funds ariging from the sale of spid lun&s to ennble t}xe g
Avee, p. 302 {he Interior to survey the lands nf said reservition us f

- section one of this act, o

o ity of the Seo. 16, That nothmg in this net contained shall in any
wed. o S W% hing the United: States to purchase amy- portion of the Tan¢
deseribed, except sections sixteen and thirty-six, or the equivalen;
ench tmvnwinp, and the reserved fracts mentioned in section twelw
to dispose of snid Innd ew:oept a8 provided herein, or to guarantes
find vah?eﬁs for snid lands or any spm-tmn theresf it being

act-that the Umt‘ed

AN A(;'r nidng apptoprintians tor the darrent and conting_ @ e
Tndlan: Tepartment aod- for falftiing trenty Sipulations with Farigns
tribes for.ilie HScH) year ending: Jube thlrueth. tinetedn. husdred: lmd slx,
for othor purposes. .

Be it enacted by the Senate and House of ﬁeprasmtamws af;
Umted :S‘tataa of Ammca in Oangrass assembled

's_-f

4 fo Cath ll
T. o c £ N\ k o
mlson schoois, Al
Ante p. aot lunds ncb_

ameh

mosynory. mstltutmns as may now. be kT
Church oo said reservafion, which lends.are )
religious: érganizations of the Cotholic Church 1
same, kmown se the Society of Jesus, the Sisters of
dence, and the Ursuling Nuns, the ssid Jands to be
Iowmg amounis, namely: To the Socmty of Jesus,

forty acres; to the Sisters of Charity of Provﬁmee ﬁn'ee
and twenty::acres; and to the Uré Uine Muns,
twenty acres, stich lun‘ds to be reserved and ginnted forthe.
eated only o long as the same are maintained, used | ,d"bccu e& By




10 “ACTS mm'rr\c To m.,uun‘m n'mu. ‘nmanmx

e Sont Bison ‘{nwmt.msezu raxar: The ledqnt'rs hereby du‘eetad t ;-eaem: y
ST and.exeept- from:the: winltotted Tundanoy embraced within the Flats -
head In inn Rescrvation, in the State of o
W ¥¢ thonsand ez%ht hopdred acregof. 8
enveof the Peud d’ rez]ietmwj _oeko

erd of

Buewe ‘there -by

i dollars, orsomuch’- ereo! if??
seretary of the Interior §0-pi

‘Paymedt to In- tlu
dinos. . "Ye

Act af Gongreas a prove nl twenty thrrd nigeteen. Bunds
four, entitled "Ar? Aot for gxe survey angd allotmsent of
embraced within the limits of the Flathead Indian Reser
the Stafe of Mnutamt, snd the sale and di of

Fenclog, ete.  pftér allotment” And the Secreer ic )

: thciuzed and dlrected tollnc]ose said a:nds mth % gqed .

and d
@ Proper of nance ‘of ¢ !
: .hereEy appropnated there’ior-t B 9

. ;n_ugh thereuf ag ma)'_be necessary ;

-,authorlue the: Sem’eturyr ) tbe nl by _ils i
of Tndiny. Jands uhllev uny 1aw now éﬂnﬂngm hemftet

" Be it gnacted by the Senats and. Foiso. of Be resénsel
-Umtcﬂ Stam vf Amama n Gmxgrm assemwe p

‘Agong’me?tandmk Snc 15 That sectlon nize, chapter i

of upas In. s, five, Statutes of the United States of Am t
smeided {he survey and allotment of lands now embraced w
the Flathesd Indiax: ‘Reservation, in the Bt G

sale and ¢ al of all surplis’ {ands aftdr ﬁilutmmft

_ ‘ some- is hereby, amended to read a8 1ol

Lands cpened to .~ “Sep; 9 “That: snul lnnfdsi shall
seftiement. : &en

e "hnnd;r‘-ed 3
‘the __nce of snid hamls shali be the up

Price.

Payroen!s.

“patent for the 1 ite;
aﬁicers oisa)d ﬁve ahnual




AOTS BELATING TO FLATHEAD INDIAN BESERVATION. -

g 1y puyH = adeshall be forfeited,
*und the entry “shall Do Fortetued wnd ¢ canoeled And pmmded haé

nothing in this set shall prevent homestead settlers from commutin' Gommatution,
thair entries nnder seckion. twenty-three: hundred- amtli ne, R 280

y Rec. 2301,
atatutes,'byf- wyiny f
pilssivn, P rng:

l‘# ‘bleland
v‘ot“sa S04

od g sh 11 m Roclamation
am _bead Taws recl T a‘_‘_leaSt otnsm of Yrrigable

i - Paymnt of an-
i nual char; Arged.

- rights ay be disposet '

'ﬁmagr?xﬁnd on guch c::tll}d:tam %3 the Sacret
dstermine, but notless than the cost originally fix
i aﬁle nndér the systen .harem ~-t«u whreh has w?m rights free -

R T oa :-;»,;umwa@m i
3 ?Rﬁi"»ﬁ‘f i’ ot




Triv taia sbace o
e _

'.-I".!I'n'ﬂi::;t't:ed Trriga’
uanoted Irrie

i Tl
Matnicnanse
DY oWOeVS,

-"na:p_l’s’tioun.

That sectio ) said act be; and the sir
amendad to read asfobows: . - 7. 0 oo 10

o Dimposad o pro- & Yo, 14, That the proceeds reteived from- the
Yol 33, p. 305, in conformity with this uct éhall be paid into the
amended. . United States, and -after deducting the expenses of the ¢

 of classification ond sale of lands, and such other incidental
oLAyment of ox- 45 shall have been necessatily incurred, and :
N the land; 8 'be;.ex;}m&a,d' or piid; a5 follo
th : f the Interior ‘may deem adyisable

Tn I'S0] d
annually as the same shall become- availabie; share and
provisn, - Ppowided, Thut'the Secretavy of the Interior mey witnh
hessod ChiLrges, Indian a sofficient amount of his pro rata share to pay
assessed agg&nst lund hetd in trust for him for operatior

tenance of irrigation system.” ISR

.

een Bomired and &
‘Be ‘it enacted by the Senate and House
United States of America in Congress asse : _
* . *® * B Cow
Irrigation. For construction of irrigation systems to irrigate the allotted

Vol 83, b 305, 101 ds of the Indians of the Flathend Reservation in Montana and
the unallotted irrigable lands to be disposed of under the act of April-
twenty-third, nineteen hundred and four, enti ‘
survey and allotment of lands no¥ embraced
]ﬂ_ﬁﬂé@ad dian Resarvati
and. of ¢

" Relminiesewmet,




the land above dedoribed, and hereby deolarss that it does and will ﬁold ‘the land

Fiidid

) 4-1_520 tyr

119392 -08

I e Huited

Gammﬂmﬂpnm:hurm &'mhg ‘

“g. .
WHEREAS, There has been deposited in the General Land Offige of

the United SBtates a ashedule of allcoimente approved by the Secretary of the Interior

June %0, 1908, whoreby it appeara that
FARY NOCKUNN, ’ an Indian of the
Flathead . tribe or band, has bean allotied

the following-deaoribed land:

The weat half of ths southeast quartsr of !oouon tmty-um in !mu
nioetesn north of MO nineteon wast of ihe lonm Iniun, ‘Meatana, nutdam
ﬂ;ht: aoreni .

NOW ENOW YX, That the UNITED STATES OF AMERIOA, in coneider-
ation of the premises, has alloiied, and by"theéa presents does allot; unto’ ‘the waid

Nary WoClure

thue sllotted (subjedt to all atetutory provieions and Testrictions) for the period
of twenty-five years, in trust for the scle use and benefit of the said Indisn, and
at the expiration of said period the United States will oconvey the mame by pPatent to
szid Indian, in fes, discharged of maid trust and frec from all charge snd incusbrence
whatsgever, if oaid Indian doem mot die before the expiration of the said tmt pericéd;
but in the event s;id Indian doon die before the expiration of maid trust é'eriod the
Seoretary of the Interior ahnll uoertnm the legal heirs ur paid Indian lmd aithar'

isene to them in their names a patent in fee for seigd -land, or cause zaid land to be
sold for the benefit of meid h8irs s provided by isw. And there s "u':'ni from

the lands hereby granted, & right of way thereon for cuohn o: canals mtmtn
vy the authority of r.la vnu-a Btutes.

IN wtsnuomr VHERROF, I, Theodors Roosevelit , President of the

Unitod States of Amerioa, have caused tban letters to be mads

,  Patent, and the seal of the Uenertl Land Q0ffice to be hereunto
affixed.

GIVEN under @y bhend, at the Oity of’ Washington, the 5

OV . 1 1 S day of .. D.n.lmr......,. , in_the yoar

of -our Lord one thousand ‘mins hw;drod. a.nd

. and of the Indapundanu of tho Unitad Ststes the one -hundred
and .. thiriy-third,

By the President:

Recorded Fatent Ko,




73638
TBY926-17. 1.0,

The United States of Americs,

B -all to.wiyew these presvuts vhall rone, Grestig; -

4~1001i-R.

a25

WNENEAS, an Uriwr of the Secratury of the intorior has bewm dapoeiied ia The Ganeral Land Ofice, Sirscting tha a frs simple patem
wwe to e cimant Mty MoClure, o Plathead Indiar, for the west half of the
moutheast qoarter of Saction twenty-nine in Townehip ninetsen north of
Range nineteen west of the Uontans ¥eridian, Montana, containing eighty

acres;

RO KNOW YZ, Thol the UNITED STATES OF ABERICA, In considaration of the prasibics, NAS' GIVEN AND: GRANTED, and by them -
prosents DOES GIVE AKD GRANT, vate the said clalmant  and (o the Welrs of the suid chimast ~ the Land abbve described; TO HAYE
AND TO HOLD e sume, toguther with sl the rights, priviieges, sitler, and appuriesances, of wh iy, ther beloaging,
vato the nid clalmamt  and To the ebre and wasigns of the 3afd clstwant Tortyery 1nd Thare 1a resrvad from ihe luwdy Mapeby greatod, A
» sight -of way therion for ditcher or swala consirubted by tho-authorlty of the United Shtss. Tho 'lands 'ho‘rabi gonveysd |
are -Bubject to a 1ien, prior and uu{m'ior to all other liens, for the amount
of cogta ani oharger due to the Uniled Etates for and on aceount of -cog-
etruction of the irrigation systen or acquisition of water righte by which
said lands have been or are to be reglaimed, as % vided and prescrived by
the act of Congresa of Msy 18, 1916 {39 Stal., 1 and the lien so oreated
is hersby expressly ressrved,

in Ternony wnrmior, 4, hoodrow filsen

Presidest of the United Stales of Amarics, bive crumd thase [otters 1o by made

Patenl, and the Seal of the Seneral Lan OMce to be hyrmorto afhad.

GIVEN under my hand, st The Chy of ‘Washinglon, the FIFTH
(SEALY duy of NOVEMBER in it yoar of our Lord une thousend
nie bundesd and ~ SEYENTEEN a0d o1 tha Indepivmncs of the

Unlted Shites the oar hundred wad  FORTY-SECOND,
By the Pessldrats FLPT W 4\ mpes %%@W
8 qf‘( . (_/ '}’i: 7 Secretiry,
w:" é/ 4

Recorser of tha & d
RECORD QF PATENTS: Patent thr606273 v - o
eTH




THE UNITED STATES OF AMERICA,

=tOo-~ - .
. Recorded Trc Si Teelz P
Cra lvale ' ‘Records of Lake County, Montana

To all to ‘Whom These Prugn-tr;’-sha'i'l Cowe, _‘Gugurf:g:

WHEREAS, the Act of Congress approved August 9, 1912, entitled "An

Act providing for patents on reclamation entries, and for other purposes.”
provides--as extended by the Act of July 17, 1914 (38 Stat. 510):

"That every patent and water-right certificate issued under this Act
shall expressly reserve to the United States a prior lien on the land
patented or for which water right is certified, together with all water
rights appurtenant or belonging thereto, superior to all other liens,
claiss or demands whatsoever for the paymeant of all sums due or to becoms
due to the United States or its successors in control of the irrigation
project in connection with such lands and water rights."

And it is further provided:

"That no person shall at Any one time or in ARy mMARNEX, except as
hereinafter otherwise provided, acquire, own or hold irrigable land for
which entry or water-right application shall have been made under the said
reclamation Act of June 17th, 1902, and Acts supplesentary théreto and
amendatory thereof, before final payment in full of all instaliments of
building and betterment charges shall have been made on account of such
land in excess of one farm unit as fixed by thi's;brath:yﬂofdihcflntqficz
as the limit of area per entry of public land or per single ownership of
private land for which a water right may be parchased respactively, nor in
Any Case in excess of one hundred and sixty acres, nor shall water be
furnished under said Acts nor a water right sold or recognized for such ex-
cess; but any such excess land acquired at any time in good fajith by de-
scent, by will, or by foreclosure of any lien may be held for two years and
no longer after its acquisition; and every excess holding prohibited as
aforesaid shall be forfeited to the United States by proceedings instituted
by the Attorney General for that purpose in any court of competent juris-
diction; and this proviso shall be recited in every patent and water-right
certificate issued by the United States under the provisions of thig Act.”

And WHEREAS, it appears from a Certificate of the Land Office at
Tiltinzs, Yontana, that Cra Yvale, assigrnes By mesne convevance of Tve L
Aldyich, iz under the rrovision: of gaic Act, enmtitled to 3 patent fpor

Doc. 4.

LAKE COUNTY ABSTRACT COMPANY




Patent, continued

the Parm Tnit VEY, according to the Farm it riat, or
e fpllewing described land: o
Tringcinal Meridian. Mentana, T. 270 7., 7. 21 v,

See, 32, WELS _ o _ _
e ares desoribed ceortaing &0 acres, acceedinl te the Cfficial Tlat of
the Survev of the gaid Land, on fila i the Raresn of Land ManaZl Pﬂp;x

NOM KNOW YE, That the MITED srATls or aIBlICA in cca.iéoratiou of
the premises, and in conformity with the several Acts of Congress in such
case moe and prewided, NAS GIVEN alb GRANTED and by these presents DOBS
GIVE AED GRART, wmto the sxid -t "EL e : .

snd te

heirs, the tract sbowe desczided, togetiser with the right to the use of
water fros the recismation preject ia mhich the tr:at is siﬁ-tt»d s A8
appurtenance to the. irrigable lands in said tract; TO WAVE AND TO NOLD
the same, together with &1l the rights;: privilegct. dmmunities, and
appurtenances, of whutsocvtr nlturt, thereunto. h.loaciug, nnto tbo otid

Cra Kvale :
and to his heirt and nssign: fottvcr. :uchct to any vcstod and accrued
water rights for mining, agricultural, manufacturing, or other purposes,
and rights to ditches and reservoirs used in connection with such water
rights, as may be recognized and acknowledged by the local custows, laws,
and decisions of courts; but excepting, nevertheless, and reserving unto
the United Statas, rights-of-way over, across, and through said lands for
canals and ditches constructed, or to be constructed, by its authority,
all in the manner prescribed and directed by the Act of Congress approved
August 30, 1890 (26 Stat., 391). To secure payment to the United States,
or its successors in the ownership or control of the works constituting and
appertaining to the said reclamation preject, of all sums due or to become
due the United States or its successors in control of said reclamation pro-
ject in connection with said land and water rights, a lien prier and
superior to all other liens, claims, or demands whatsoever upon the lands
herein and hereby described and conveyed, upon all water rights thereto
appurtenant and upon the right to receive and use water fros the reservoirs
and canals of said reclamation project, is expressly reserved.

IN TESTIMONY WHEREOF, the undersigned authorized officer of the
Bureau of Land Management, in accordance with the provisions of the Act
of June 17, 1948 (62 Stat., 476), has, in the name of the United Statcu,
caused these letters to be made patent, and the Seal of the Bureau to be
hereunto affixed,

For the Director, Turean cof Lanc
{SEATY Manariement
' Py 8. C. Yichols
Datent Yo, LLATOTA Chief, Patents it
(s BAL)

LAKE CQOUNTY ABSTRACT COMPANY




172814 Homesteading by the Numbers - Homestead National Monument of America (U.S. National Park Senvice)

Explore This Park

Homesteading by the Numbers

Coempiled by Homestead Naticnal Menument of America Historian Todd Arrington, April 24, 2007

1: Number of National Park Service sites dedicated to the commemoration and interpretation of the
Homestead Act of 1862 and the many changes it initiated in the United States and the world,

——=10: Percentage of U.S. land given away under the Homestead Act,
24: Presidential administrations during which the Homestead Act was in effect {Lincoln to Reagan).
== 30. Number of states in which hamestead lands were locateg.

~—3 40. Percenlage of homes!eaders that proved up en thelr clanms and earned the deed from the federal
: government. ' :

45; Percemaga ol Nebraskﬂ s acres dnslnbuted under ihe i—bmeslead Acl {Largesz perceniage ofany state].
123: Years the Hemestead Act was in effect (1863 1986),

160: Number of acres in a lypical homeslead claim.

4,000,000: Appraximate number of claims made under the Homestead Act.

11,600,000: Acres claimed in 1913, the peak year of homestead claims.

93,000,000: Estimated number of homesteader descendants alive today.

Vi

270,000,000: Tolal number of acras dislributed by the Homesiead Act.

Go to State by Slate Numbers

Ge to graph of Total Number of Acres that were Successiully Homesteaded in Each State
.Go o gra;zh of Total ﬂumber of Claims that were Sucéessrully Homesleaded in Each State
Go to graph of Percentage of Total Acres in Each State (hat were Succassfully Homesteaded
Go to graph Showing bumber of Suctessful Homesteaders Decade by Decade-

Go to graph Showing Number of Acres Successfully Transferred 1o Homeslteaders

Doc. 5.

While ploaving 1 avre af grownd, the homesteader wealked 10 miles. Sev o plow the requived 10 ocres for his

Back to History and Cultire Page

hosmestead. the romesteader had to walk o o uf 100 miles. — Homestead Nationel Morumens of
America

www.nps.govhome/historyculturefwiumbers htm 2
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State by Slate Numbers - Homeslead National Monument of America {U.S. National Park Sence)

Explore This Park

Mantana {151,600 homesteads):
Total acreage: 93,155,840

[ Total homestead acreage: 32,050,480
. Total percentage: 34%

Montana

‘North Dakota (118,472 homesteads):
B Total acreage: 44,156,160

B Total homestead acreage: 17,417,466
Total percentage: 39% '

Nerin Dakols

Colorado (107,618 homesteads}):
Total acreage; 66,386,560

Total homestead acreage: 22, 146 400
Total percentage 33% _1 .

Coiorade

Nebraska (104,260 homesteads):
Total acreage: 49,201,820

Total hemestead acreage: 22,253,314
Total percentage: 45%

Mebraska

Oklahoma (99,557 homesteads):
Total acreage: 43,954,560

Total homestead acreage: 14,865,912
Total percentage: 34%

OKahoma

South Dakota (97,197 homesteads):
Total acreage: 48,573,440
Tatal hamestead arrrane: 185 AGN NON
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Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT, FOR THE
DISTRICT OF MONTANA, MISSOULA DIVISION

Case No(\- [{-49- - DAL

CONFEDERATED SALISH AND
KOOTENAI TRIBES,

Plaintiff,

COMPLAINT FOR
DECLARATORY AND
INJUNCTIVE RELIEF

V.

UNITED STATES DEPARTMENT OF
INTERIOR SECRETARY SARAH
“SALLY’ JEWELL; UNITED STATES
BUREAU OF INDIAN AFFAIRS;
JOCKO VALLEY IRRIGATION
DISTRICT; MISION IRRIGATION
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DISTRICT; FLATHEAD IRRIGATION
DISTRICT; DISTRICT COURT FOR
THE TWENTIETH JUDICIAL
DISTRICT OF MONTANA;
MONTANA WATER COURT;
MICHAEL G. MCLATCHY,
BLANCHE CREPEAU, and ALEX
CREPEAU; JUDY HARMS and
ROBERT HARMS; BETTY A.
STICKEL and WAYNE D. STICKEL;
and AN UNKNOWN NUMBER OF
JOHN DOE DEFENDANTS
CLAIMING FIIP IRRIGATION
WATER AS A PERSONAL WATER
RIGHT,

R T g e I o i i g

Defendants.

Plaintiff Confederated Salish and Kootenai Tribes of the Flathead Indian
Reservation (hereafter “Tribes”), brings this complaint for injunctive and
declaratory relief and allege as follows:

PARTIES
1.  The Plaintiff Confederated Salish and Kootenai Tribes (“Tribes”) are a
federally-recognized confederation of Indian tribes with a government operating in
accordance with the Indian Reorganization Act of 1934, 25 U.S.C. § 461, et seq.
The Tribes reserved from their aboriginal territory the Flathead Indian Reservation
(“FIR”) as their exclusive and permanent homeland pursuant to the Hellgate Treaty

of July 16, 1855 (12 Stat. 975).
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2. Defendant Bureau of Indian Affairs (“BIA™) is a component of the United
States Department of Interior, and is the owner of Flathead Indian Irrigation
Project (hereafter “FIIP”), an Indian irrigation project created for the benefit of the
Indians of the Flathead Indian Reservation pursuant to the 1904 Flathead
Allotment Act, discussed below.

3. Defendant Secretary of Interior Sarah “Sally” Jewell, (“SOI”) is the federal
official responsible for the proper administration of the BIA, including the FIIP,
and is the principal officer of the United States responsible for upholding the
federal fiduciary relationship over tribal and Indian resources.

4,  The Defendant Jocko Valley Irrigation District is an irrigation district
located on the Flathead Indian Reservation, is organized under the laws of
Montana and was created pursuant to Congressional mandate contained in the
Congressional Act of May 10, 1926 (infra).

5.  The Defendant Mission Irrigation District is an irrigation district located on
the Flathead Indian Reservation, organized under the laws of Montana and was
created pursuant to Congressional mandate contained in the Congressional Act of
May 10, 1926 (infra).

6.  The Defendant Flathead Irrigation District is an irrigation district located on

the Flathead Indian Reservation, organized under the laws of Montana pursuant to
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the Congressional mandate contained in the Congressional Act of May 10, 1926
(infra).

7. All three Defendant irrigation districts are located within FIIP boundaries
and entirely within the FIR.

8. The Defendant irrigation districts do not operate, manage or maintain FIIP
nor do they employ any equipment, people or entity to do so.

9. The Defendant BIA, owner of FIIP, is presently reassuming its federal
responsibility to operate and maintain FIIP from a recently defunct cooperative
management entity comprised of BIA, the Tribes and the now-defunct Flathead
Joint Board of Control. The FJBC was formerly a state-based representational
entity that acted on behalf of the three Defendant irrigation districts.

10.  Defendant District Court for the Twentieth Judicial District of Montana is
currently exercising jurisdiction over the exclusively federal subject matter raised
in this Complaint, ownership of irrigation water received from FIIP, in a case

called Western Montana Water Users Association, LLC v. Mission Irrigation

District, Jocko Valley Irrigation District, Flathead Irrigation District, and Flathead

Joint Board of Control, Cause No. DV-12-327. Neither the Tribes nor the United

States are party to that piecemeal water right adjudication.
11.  The Defendant District Court for the Twentieth Judicial District is also

exercising jurisdiction over a case nearly identical to Western Water Users
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Association. LLC in a case entitled Ingraham v. Flathead Joint Board of Control,

Cause No. DV 13-102. Neither the Tribes nor the United States are party to that
suit and the Flathead Joint Board of Control, an entity created under Montana law,
has since dissolved and ceases to exist.

12.  Defendant Montana Water Court is currently exercising jurisdiction over
the exclusively federal subject matter of this Complaint, ownership of irrigation

water received from FIIP, in In Re Adjudication of Existing and Reserved Water

Rights to the Use of Water, Both Surface and Underground of the Federal Flathead

Indian Reservation, Basin 76L, Case No WC-2013-05. The primary litigants in

this Water Court case are the same as in the Western Water Users Association,

LLC case and are raising the same questions of ownership of water rights under
FIIP. The Tribes have not waived their sovereign immunity to this piecemeal water
right adjudication.

13. Defendants Michael G. McLatchy, Blanche Crepeau and Alex Crepeau are
co-owners of water right claim number 761-142449 00, claiming the FIIP Jocko K
Canal as their source of irrigation water.

14. Defendants Judy M. Harms and Robert E. Harms are co-owners of water
right claim number 76L 153879 00, claiming the FIIP Upper Dry Fork Reservoir

as their source of irrigation water.
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15.  Defendants Betty A. Stickel and Wayne D. Stickel are co-owners of water
right claim number 76L 143757 00, claiming the FIIP Camas Canal as their source
of irrigation water.
16.  The Tribes believe there are other persons who claim as a personal water
right water diverted from FIIP irrigation facilities and therefore should be named
Defendants, but Montana Department of Natural Resources and Conservation
water rights records do not clearly disclose that information.

JURISDICTION AND VENUE
17.  This is a suit for declaratory and injunctive relief. Jurisdiction is proper
under the Declaratory Judgment Act, 28 U.S.C. § 2201. Federal question
jurisdiction exists under 28 U.S.C. § 1331. Jurisdiction also arises under 28 U.S.C.
§ 1362, as this is a civil action brought by an Indian tribe and the matter in
controversy arises under the Constitution, laws and treaties of the United States.
18.  Venue is proper in Missoula Federal District Court pursuant 28 U.S.C. §
1391 (b) and 28 U.S.C. § 1362. Venue is also proper under Rule 3.2 of the Local

Rules of Procedure of the United States District Court for the District of Montana,
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FACTS

A.  BACKGROUND.

19. The Tribes seek a declaration of the ownership of irrigation water that is .
collected, stored, diverted, and delivered by the Flathead Indian Irrigation Project
of the Bureau of Indian Affairs, United States Department of Interior.

20. The reason the Tribes seek to enjoin the several State Court proceedings is
that the parties to those multiple suits appear in each case to be attempting to
relitigate issues already settled by the Federal Courts; that the Hellgate Treaty
impliedly reserved all waters on the FIR to the Tribes, that such waters, being
reserved, water rights could be obtained only as specified by Congress, and that the
waters collected and distributed by the FIIP are subject to federal law. They also
appear to be attempting to circumvent the McCarran Amendment requirement for a
general inter sese water rights adjudication in the absence of necessary and
indispensable parties, the Tribes and the United States. The litigants in each case
seek rulings that either individual irrigators own private water rights delivered by
FIIP, that the defunct Flathead Joint Board of Control owns water rights to the
water delivered by FIIP or that the three Defendant irrigation districts own water

rights for the irrigation water delivered by the FIIP.
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21.  The Tribes do not seek in this case to quantify the volume of any water

rights of the Tribes or of any person or legal entity who may assert a claim to water
rights on or off of the Flathead Indian Reservation (hereafter “FIR”).

22.  The United States Supreme Court has concluded that state courts have a
“solemn obligation to follow federal law” when adjudicating the pervasive
aboriginal and reserved water rights of the Petitioner Tribes. San Carlos Apache

Tribe v. Arizona, 463 U.S. 545, 571 (1983).

23.  The Montana Supreme Court has declared that state courts have a solemn
obligation to follow federal law when adjudicating Indian aboriginal and reserved

water rights. State ex rel. Greely v. Confederated Salish and Kootenai Tribes, 712

Mont. 754, 768 (1985).

24. The Tribes seek this declaration of ownership to frame the federal law under
which water for irrigation on the FIR will be adjudicated and quantified in a proper
general inter sese water rights adjudication under the Montana Water Use Act that
satisfies the McCarran Amendment, 43 U.S.C. § 666.

25.  The Tribes reserve the right to chalienge the adequacy of the Montana Water

Use Act adjudication as applied to their water rights, a right acknowledged in

Greely, supra at 768,
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B. ABORGINAL HOMELAND.

26. Priorto July 16, 1855, the Tribes held aboriginal titie to much of present -day

Montana and all it contained, including what is now called the Flathead Indian

Reservation. Confederated Salish and Kootenai Tribes v. United States, 193 Ct.Cl.

801,437 F.2d 458 (1971).

27.  From time immemorial the Tribes exercised all aspects of ownership to
waters throughout their aboriginal territory to perpetuate their liféstyle, incJuding,
but not limited to, fishing, hunting, trapping, gathering riparian plants, personal
consumption, cultural and religious practices and travel.

28.  As a result of expansion of the United States into the North American
continent west of the Mississippi River, the United States determined the need to
extinguish tribal aboriginal land title throughout the West to allow legally
defensible acquisition of land by non-Indians throughout Indian country.

C. THE 1855 HELLGATE TREATY.

29. The United States determined that it needed to exfcinguish that portion of the
Tribes’ aboriginal land title to lands in what is today Montana west of the
Continental Divide and initiated negotiations with the Tribes, resulting in the

Hellgate Treaty of July 16, 1855 (12 Stat. 975).
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30.  The Treaty caused no break in the chain of Tribal title to Reservation lands.
The FIR land was “reserved” for the Tribes and title went directly from Tribal
aboriginal title to trust title held by the United States for its beneficiary, the Tribes.
31. Under Atticle 1 of the Hellgate Treaty the Tribes agreed to cede their
aboriginal land title to land west of the Continental Divide in what is now
Montana.
32. Under Article 2 of the Hellgate Treaty of July 16, 1855 (12 Stat. 975) the
Tribes reserved from their cession the present FIR for their “exclusive use and
benefit” in perpetuity, including all water necessary to maintain and develop the
Reservation as their permanent and exclusive homeland and to .satisfy all of the
purposes for which the FIR was created, past, present and future.
33.  In Article 3 of the Treaty the Tribes expressly reserved and retained their
uninterrupted use and occupancy to continue their hunting, fishing and gathering
practices on and off the FIR. The Tribes reserved to themselves and the United
States guaranteed to protect,
[t]he exclusive right of taking fish in all the streams running through or
bordering said reservation is further secured to said Indians; as also the right
of taking fish at all usual and accustomed places, in common with citizens of
the Territory, and of erecting temporary buildings for curing; together with
the privilege of hunting, gathering roots and berries, and pasturing their
horses and cattle upon open and unclaimed land.

34.  Tribal members, pursuant to Article 3 and subsequent Tribal, Montana and

federal law, have since time immemorial and to the present, hunted, fished and

-10-
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gathered flora and fauna on the FIR as well as off the FIR throughout the Tribes’
aboriginal territory east and west of the Continental Divide.

35. In Article 4 of Hellgate Treaty, in order to assist the Tribes and its members
to expand their agrarian practices, the President of the United States committed to
provide the funding and expertise to implement the federal goals of “breaking up
and fencing farms, building houses for them, and for such other objects as he may
deem necessary” for “the use and benefit of the said Indians.”

36. The United States had many purposes for entering the Treaty beyond simply
quieting aboriginal land title. For example, in Article 5 of the Treaty, the United
States further committed to establish,

an agricultural and industrial school, erecting the necessary buildings,
keeping the same in repair, and providing it with furniture, books, and
stationery, to be located at the agency, and to be free to the children of the
said Indians, and to employ a suitable instructor or instructors. To furnish
one blacksmith shop, to which shall be attached a tin and gun shop; one
carpenter’s shop,; one wagon and plough-maker’s shop; and to keep the
same in repair , and furnished with the necessary tools. To employ two
farmers, one blacksmith, one tinner, one gunsmith, one carpenter, one wagon
and plough maker, for the instruction of the Indians in trades, and to assist
them in the same. To erect one saw-mill and one flouring-mill, keeping the
same in repair and furnished with the necessary tools and fixtures, and to
employ two millers. To erect a hospital, keeping the same in repair and
provided with the necessary medicines and furniture, and to employ a
physician.

37.  Article 6 of the Hellgate Treaty anticipated that Tribal lands could be

allotted to individual Indians.

-11-
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38.  Every purpose, past, present and future, for which the Tribes and the United
States agreed to reserve the FIR is inextricably tied to water for either consumptive
or non-consumptive uses by or on behalf of the Indians..

39.  Under the federal reserved water rights doctrine enunciated in Winters v.
United States, 207 U.S. 564 (1908), the Tribes reserved all water on, under and

flowing through the FIR. See United States v. Alexander and Flathead Irrigation

District, 131 F.2d 359, 361 (9" Cir. 1942), where the Court, citing Winters, found
that “{t]he treaty impliedly reserved all waters on the reservation to the Indians”.
D. FIREVENTS BETWEEN THE 1855 TREATY AND 1904.

40.  The Flathead Indian “Reservation was a natural paradise for hunting and

fishing.” Confederated Salish and Kootenai Tribes v. United States, 193 Ct. Cl.

801, 437 F.2d 458, 478 (1971).

41.  During the period from July 16, 1855 to April of 1904, Tribal members
expanded the agricultural and livestock-based component of their society on the
FIR while continuing their hunting, fishing and gathering activities on and off the
FIR.

42. By the mid 1800’s, Tribal members were constructing ditches to bring
irrigation water to their farms and, the United States initiated construction of
irrigation ditches in the Jocko River Valley on the FIR to assist Tribal members in

their agricultural pursuits.

-12-
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43. By 1904, there were approximately 470 individual Indian farms involving
irrigation practices on parcels of Tribal land on the FIR. These historic irrigation
practices by members of the Tribes were recorded by the SOI in the 1920’s and
have become known as “Secretarial water rights” (hereafter “SWRs”).

44.  There is no Congressional authorization for the SOI to issue SWRs. Many
of the SWRs are now claimed by non-Indian successors to the original Indian users
of SWRs.

45. Pursuant to the terms of Article 2 of the Treaty, with several limited
enumerated exceptions therein, no non-Indian could own land or claim water rights
on the FIR at the time these historic Indian irrigation uses were initiated.

E. THE 1904 FLATHEAD ALLOTMENT ACT AND THE CREATION

OF FIIP.
46. Indian tribal governments are subject to the plenary powers of Congress.
47. The Act of Congress dated April 23, 1904 (33 Stat. 302), commonly called
the Flathead Allotment Act (hereafter the FAA), was enacted in spite of decades of
express Tribal opposition to allotting their Reservation. The FAA has been
amended numerous times since then. It is an allotment Act specific to the FIR.
48. The FAA has been judicially determined to have been an unlawful breach of

the Hellgate Treaty. Confederated Salish and Kootenai Tribes v. United States,

193 Ct. CI. 801, 437 F.2d 458, 469 (1971).

13-
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49. The FAA, as amended, is the preemptive federal law on land title and
irrigation water use on the FIR.

50. The FAA forced the allotment of Reservation lands to individual Indians of
the Tribes and announced that pursuant to a future Presidential Proclamation,
certain unallotted Tribal lands would be opened to non-Indian entry under
unspecified “general provisions of the homestead, mineral, and town-site laws of
the United States.” Act at Sec. 8. The required future Presidential Proclamation
was not issued until May 22, 1909 and, thus, there was no non-Indian entry until
after that date,

51. Section 9 of the 1904 FAA set the rules for how non-Indian entry-men could
attempt to acquire unallotted Tribal lands; once the anticipated future Presidential
Proclamation allowed such entry. These rules included payment of one-third of the
SOI appraised value of the land at the time of entry and paid the remainder in five
equal and successive annual installments,

52. If an entry-men failed to make any of the payments identified in Section 9 of
the 1904 FAA, Congress declared that *“all rights in and to the land covered by his
or her entry shall at once cease and any payments theretofore made shall be

forfeited and the entry shall be forfeited and cancelled.”

-14-



Case 9:14-cv-00044-DLC Document 1 Filed 02/27/14 Page 15 of 45

53.  Section 14 of the FAA directed the SOI to act as trustee for the Tribes when
selling the unallotted Tribal lands left over after allotment and directed the SOI to
expend the funds he received from the sales as follows:
one-half shall be expended from time to time by the Secretary of the Interior
as he shall deem advisable for the benefit of the said Indians and such
persons having tribal rights on the reservation, including the Lower Pend
d’Oreille or Kalispel thereon at the time of this Act shall take effect, in the
construction of irrigation ditches, the purchase of stock cattle, farming
implements, or other necessary articles to aid the Indians in farming and
stock raising, and the education and civilization of said Indians, and the
remaining half to be paid to the said Indians. .., or be expended on their
account, as they may elect. (Emphasis added).
54. The legislative history of the FAA demonstrates that early drafts of the Act
referred to Tribal lands to be opened to non-Indian entry as “ceded” lands.
Secretary of Interior E. A. Hitchcock advised against including “ceded” or
“cession” language, as the Tribes had never agreed to such action, and the
Congress, taking that advice, deleted any reference to homestead entry lands as
having been ceded by the Tribes. See, Committee on Indian Affairs, House of
Representatives, January 23, 1904, 58" Congress, 2nd Session, March 17, 1904, H.
Rpt. 1678.
55. Significantly, Section 16 of the FAA specified two things:

(1) “nothing in this Act contained shall in any manner bind the United States

to purchase any portion of the [Tribal] land herein described,” and

-15-
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(2) “it being the intention of this Act that the United States shall act as
trustee for said Indians to dispose of said lands and to expend and pay
over the proceeds received from the sale thereof only as received.”
(Emphasis added).
56.  All lands within the FIR were reserved by the Hellgate Treaty of 1855 for
the exclusive use of the Tribes. As a consequence, no lands within the FIR were
ever “public lands” or “public domain.” Such lands were never subject to the
general public land laws of the United States. No lands on the FIR were ever
withdrawn from Tribal ownership under the 1902 Reclamation Act. The 1904
FAA, as amended, 1s the only Congressional enactment that ever allowed non-
Indian entry within the FIR. Section 16 of the FAA makes clear that under a
‘chain of title’ analysis, the “surplus” unallotted Tribal lands that were opened for
non-Indian entry went directly from Tribal title to non-Indian entry under the
fiduciary management of the United States and therefore never carried a title status
of “public lands” or “public domain”.
57. The FIIP originated with the 1904 FAA which authorized the creation of
irrigation project ditches for the benefit of the Indians.
58.  Any federal use of water for irrigation purposes under FIIP derives from the
senior pervasive Reservation-wide Tribal consumptive use water rights confirmed

under the Winters decision.

-16-
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59. The FAA contains an implied right to irrigation water to satisfy the federal
purpose of developing and operating FIIP so long as water is being beneficially
used for federal irrigation purposes under the FAA. The FAA granted the United
States a secondary implied reservation of water to be derived from the larger senior
pervasive Tribal Reservation-wide reserved water right, The secondary federal
reserved irrigation water right has a priority date of the date of the 1904 FAA,
April 23, 1904, a right junior to the Tribal reserved right.

60. The majority of the water delivered by FIIP arises on Tribal lands of the FIR
and returns to Tribal lands and water bodies on the FIR.

61. FIIP diverts, stores and delivers irrigation water to approximately 127,000
acres of land, all within the boundaries of the FIR.

62. The FIIP service area is approximately equally divided between allotted and
homesteaded lands.

F. THE 1908 LEGISLATION ESTABLISHED THE PROCESS TO

OBTAIN A WATER RIGHT.

63. The Act of May 29, 1908, 35 Stat. 444, 448, amended Section 9 of the FAA
in the following significant ways:
(1) reaffirmed that the FAA was enacted for the “benefit of said Indians” of

the FIR;

-17-
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(2) authorized the construction of a much more expansive irrigation system
than initially addressed in the FAA, the Indian irrigation project now called
“FIIP";

(3) directed that a system of application for water rights be established by
the Secretary of Interior for homestead entry lands to be irrigated by FIIP
requiring “the entryman or owner of any land irrigatable by any system
hereunder constructed” to “pay for a water right,” in addition to all other
payments required by Section 9;

(4) directed that “failure to make any two payments when due shall render
the entry and water right application subject to cancellation, with forfeiture
of all rights under this Act”;

(5) directed that “no such [water] right shall permanently attach until all
payments therefore are made”;

(6) directed that if any water-right application was cancelled, such lands and
waters may be disposed of by the SOI;

(7) required “[non-Indian] entry-men or owner[s] of any land” to be served
by the FIIP to pay for a water right the proportionate cost of
construction of the FIIP bears to the land to be irrigated (emphasis added);

and

-18-
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(8) made clear that Indian-owned lands (ie, allotments and Tribally-owned
lands) “shall be deemed to have a right to so much water as may be required
to irrigate such lands without cost to the Indians for construction” of the
irrigation works.
64. The above-addressed 1908 amendments to the FAA set forth a detailed and
comprehensive means by which non-Indian entry-men could attain FIIP water
rights. There was no governmental representation, explicit or implicit, that such
non-Indian entry-men could obtain legal and binding water rights by any other

means. Moreover, because Winters v, United States was decided in 1908, before

the Presidential proclamation of May 22, 1909, reported at 3 Kapp. 655, opening
up certain non- allotted Tribal lands of the FIR for non-Indian entry, all non-Indian
entry-men on the FIR staked their claims with actual or constructive knowledge of
the pervasive water claims of the Tribes throughout the FIR.

65. The 1908 Act further amended Section 9 of the FAA by providing that,

[w]hen the payments required by this Act have been made for the major part
of the unallotted lands irrigable under any system and subject to the
charges for construction thereof, the management and operation of such
irrigation works shall pass to the owners of the lands irrigated thereby, to be
maintained at their expense under such form of organization and under such

rules and regulations as may be acceptable to the Secretary of the Interior.
(Emphasis added).

-19-




Case 9:14-cv-00044-DLC Document 1 Filed 02/27/14 Page 20 of 45

66. The legislative history of the 1908 Act demonstrates the Congress

anticipated that “in all probability three-fourths of the irrigable lands would be

allotted to Indians.” See 60" Congress, 1 Session, March 7, 1908, H. Rpt. 1189

67.  The 1908 Act also amended Section 14 of the FAA in the following ways:
(1) reformed how the SOI was to expend proceeds from the sale of
unallotted Tribal lands so that the SOI would utilize and expend an
unspecified amount Tribal funds derived from the sale of homestead lands
for the construction of FIIP;
(2) provided that the SOI would spend whatever the remainder of the
proceeds from the sale of Tribal lands “for the benefit of said Indians” for
farming, livestock and to aid the civilization of said Indians; and
(3) The 1908 Act did not amend or diminish Congress’s stated intent in
Section 16 of the FAA that required the SOI “to act as trustee for said
Indians” as he sold unallotted Tribal land for non-Indian entry and expended
such funds as directed under the FAA, as amended.

68. The FAA, as amended, is the exclusive Congressional authorization for the

construction, operation and maintenance of FIIP. As such, the FAA preempts the

field of law on that topic.
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69. In the early part of the twentieth century the BIA contracted some of the
construction of FIIP to the Bureau of Reclamation (BOR), but never conveyed title
for FIIP to the BOR.

70. The BIA contractual relationship with the BOR was terminated by order of
the Secretary of Interior in 1924.

G. NON-INDIAN ENTRY AND SUBSEQUENT DEVELOPMENTS.

71.  On May 22, 1909, reported at 3 Kapp. 655, President Taft issued a
Proclamation by the President of the United States opening certain unallotted
Tribal lands of the FIR for non-Indian entry. President Taft stated that such lands,
within the Flathead Indian Reservation in the State of Montana under the
Act of Congress approved April 23, 1904 (33 Stat. L. 302) [the FAA], which
have not been withdrawn under the Act of Congress approved June 17,1902
(32 Stat. L. 388) [the 1902 Reclamation Act] .... Shall be disposed of under
the provisions of the homestead laws of the United States.
79 No lands on the FIR have ever been withdrawn from Tribal ownership under
the 1902 Reclamation Act because there was no Congressional authorization for
such withdrawal.
73, With two discrete Congressional exceptions, FIIP is not an irrigation project
subject to the provisions of the 1902 Reclamation Act. Accordingly, the 1902

Reclamation Act does not apply to this BIA Indian irrigation project to any extent

beyond that explicitly authorized by Congress. See Flathead Lands, October 22,
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1921, Decisions of the Department of Interior in cases relating to the Public lands,
Vol. 48, pp. 468, 470, 475, 477.

74. When Congress passed the Act of July 17, 1914 (38 Stat. 510) it expressly
incorporated two discrete provisions of the 1902 Reclamation Act into the FAA.
The first, the Act of June 25, 1910 (36 Stat. 592) allowed homestead entry-men to
assign their entries. The second, the Act of August 9, 1912 (37 Stat. 265.) provided
that “purchasers of water rights certificates on reclamation projects shall be entitled
to a final water-right certificate” once all sums due the United States are paid in
full.

75.  The Act of July 17, 1914 made clear that other than those two provisions of
the 1902 Reclamation Act, “such lands shall otherwise be subject to the provisions
of the Act of Congress approved April twenty-third, nineteen hundred and four
(thirty-third Statutes at Large, page three hundred and two)”, the FAA, as
amended.

76.  The FIR has never been “public land” or public domain” for purposes

recognized under federal public land. See Decisions of the Department of Interior

in Cases Relating to The Public Lands, Vol. 48, February 1-April 30, 1922, pp.

476, 470. United States v. Mclntire, 101 F.2d 650, 656 (9" Cir. 1939).

77. By 1916, it became clear to the SOI and Congress that the entry-men of

unallotted Tribal lands had not made the required repayments for the cost of
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construction to date of the FIIP. Accordingly, the Act of May 18, 1916, 39 Stat.

123, 139, a BIA appropriations bill, directed the following steps:

78.

(1) directed the SOI to return to the Tribes “for the benefit of the tribe”
those Tribal proceeds from the sale of unallotted Tribal lands that Congress
had improperly assigned to cover the cost of construction of FIIP under the
1908 amendment to the FAA; and

(2) expanded the timeframe from five to fifieen annual installments for
repayment by individual homestead entry-men to repay the cost of
construction of FIIP.

FORMATION OF LOCAL IRRIGATION DISTRICTS AND THEIR

FAILURE TO MAKE PAYMENTS TO THE UNITED STATES.

As of 1925, entry-men had paid approximately 1% of the $5,140,000.00 cost

of construction. Accordingly, in a BIA appropriations Act dated May 10, 1926, 44

Stat. 453, 464, Congress directed that:

(1) funding for FIIP construction be withheld by Congress until the
claimants of non-trust land formed irrigation districts under the laws of
Montana for the purpose of entering into binding repayment contracts with
the SOI under the FAA for the cost of FIIP construction;

(2) provided that “trust patent Indian lands shall not be subject to the

provisions of the law of any district” as long as the trust title remained;
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(3) directed that a portion of net power revenues generated by the yet —to-
become-productive hydroelectric facility proposed to be built on Tribal lands
on the FIR be assigned to, inter alia, pay for those responsible irrigators

their costs of FIIP construction, thereby creating a subsidy to irrigators out
of potential Tribal power site revenues; and

(4) prohibited the SOI from “granting of a water right to or the use of water
by any individual for more than one hundred and sixty acres” served by

FIIP.

Certain non-Indian water users filed a Petition in the Fourth Judicial District

of the State of Montana, in and for the Counties of Lake and Sanders (now the

Twentieth Judicial District) under the caption “IN THE MATTER OF THE

FORMATION OF THE FLATHEAD IRRIGATION DISTRICT to the Honorable

Judge of the District Court, State of Montana” seeking an Order creating the

Flathead Irrigation District.

80.

In the third numbered paragraph of the Petition to form the Flathead

Irrigation District, the petitioners acknowledged that,

81.

[a]ppropriations of the waters having been made for such purposes by the
agents of the Secretary of Interior, pursuant to Federal Law, as aforesaid,

and for the purpose of conveying and distributing the water to its place of
use, the irrigation works have been constructed by the United States.

Subsequently, a State District Court issued three orders creating the three

irrigation districts named as Defendants in this Complaint. All three Defendant
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irrigation districts filed similar petitions and all were similarly decreed. For
purposes of simplicity in the Complaint, the Tribes will use the record on the
Flathead Irrigation District as an example to represent all three irrigation districts
named in this Complaint.
82,  The State District Court Order establishing the Flathead Irrigation District,
dated August 26, 1926, acknowledged the Petition addressed above as the basis for
the Order and made the following conclusions:
(1) confirmed the District’s assertion in its Petition that the FIIP was built by
the United States (Petition p. 4);
(2) confirmed the District’s assertion, contained in its Petition, that
“appropriation of the water having been made for such purpose by the agents
of the Secretary of Interior, pursuant to federal law as aforesaid, and for the
purpose of conveying and distributing the water to its place of use (Petition
atp. 5); and
(3) provided numerous pages of legal land descriptions as those lands to be
included within the Flathead Irrigation District.
83. The State District Court Order creating the districts did not grant water
rights to the irrigation districts or any individual or other entity.
84. The August 26, 1926 State District Court Order establishing the Defendant

Flathead Irrigation District specified at page 5 that,
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appropriation of water having been made for such purpose by the
agents of the Secretary of Interior, pursuant to federal law as aforesaid,
and for the purpose of conveying and distributing the water to its place of
use, the irrigation works having been partially constructed by the United
States. (Emphasis added).
85.  The August 26, 1926 State District Court Order establishing the Defendant
Flathead Irrigation District, reiterated that the United States built FIIP and
appropriated water for it under federal law. That Order also specified that the
district was created within the pre-existing FIIP system for the purpose of
assumption of the debt for construction which individual irrigators have never
paid.
86.  The State District Court Orders establishing the three Defendant irrigation
districts all demonstrate the following points:
(1) that the new districts have been formed within the pre-existing federal
FIIP system years after FIIP had been established and been delivering
irrigation water to lands now identified as district lands;
(2) that the United States had previously appropriated water for use under
FIIP under federal law;

(3) that state irrigation law does not apply on trust land whether Tribally

owned or owned by individual Indians; and
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(4) that the Districts were formed to create legal entities that the United
States could hold accountable for the individual irrigator’s ongoing failure to
pay their costs attributable to irrigation.
.  REPAYMENT CONTRACTS CREATE A SUBSIDY FOR
IRRIGATION.
87. Those three districts each entered into repayment contracts with the SOL, as
required by the 1926 Act, to repay the cost of construction of FIIP in fifty years.
88. Each District repayment contract has been subjected to fully-execﬁted
“Supplemental Contracts” and to one or more amendments, all similar in form and
content.
89. The original Flathead District repayment contact, executed by the Flathead
Trrigation District on May 12, 1928, and by the Secretary of Interior on November
24, 1928 contains:
(1) a recitation of the several amendments to the FAA, and in particular the
1926 Act which required the formation of the districts and obligation to
contract with the SOI to repay the cost of FIIP construction as well as
annual operation and maintenance charges necessary to maintain FIIP
facilities and Services (Contract #1),
(2) estgblished a priority system for the net power revenues from an

envisioned electric power generation and distribution system, also to be
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owned and operated by the BIA, in which the cost of construction to be
reimbursed to the U S would be the third priority out of four and the cost of
FIIP operation and maintenance would be last (Contract #1),

(3) prohibited the grant of a water right for more than 160 acres in one non-
Indian ownership (Contract #1 and 13);

(4) Acknowledged that “the United States have [has] not been paid for as yet
by the owners of the lands to be benefitted, and also certain charges for
operation and maintenance of said works remain unpaid” (Contract #4);

(S) specified that the repayment contracts were for the express purpose of
obligating the owners of non-trust land under the FIIP to pay “all charges
of every nature in connection with said project in so far as the said project
lands are included within the said districts”, which includes the cost of
construction and the cost for a water right (Contract #4);

(6) that the SOI shall have exclusive control and management of the FIIP
“and all of the works and rights thereof.” (Contract #5);

(7) the district “promises and agrees that it will levy annual assessments
against the lands within its borders.. ., in such amounts that the total thereof
shall not be less than the aggregate amount of the obligations due or
estimated by the Secretary of the Interior or his agents to become due the

United States...in order to procure and insure in each year the due
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assessment, levy and collection of an amount sufficient to discharge all
obligations of this contract,” (Contract #17); and

(8) made clear that “Title to all works and rights in connection with said
project now existing in the United States shall so remain unless and until
otherwise provided by law.” (Contract #21).

The First Supplemental Contract for the Flathead District, dated February

27, 1929:

91.

(1) incorporated subsequent amendments to the FAA as additional authority
(#1 & 2);

(2) confirmed that the “Intent of the respective parties to said contract was to
“comply fully with the several acts of Congress that were or may be enacted
affecting the rights of the parties thereto” (#3); and

(3) acknowledged that the required payment under the original repayment
contract have not been satisfied and granted an extension of time, with
interest, for the District to pay up by June 30, 1934 (#6).

Because the districts continued to fail to pay the costs required by Congress,

the Second Supplemental Contract for the Flathead Irrigation District, dated March

28, 1934, further extended the time for the District to repay its accumulated

construction and operation and maintenance assessments in “seventy (70) semi-

annual installments with interest” starting on February 1, 1935. (#4)

229




Case 9:14-cv-00044-DLC Document 1 Filed 02/27/14 Page 30 of 45

92.  The Third Supplemental Contract with the Fiathead Irrigation District, dated
July 13, 1936, extended the date for repayment of delinquent assessments for FIIP
construction and interest thereon to commence on December 3 1, 1938. (#5)

93. The Defendanf Districts still did not pay their contractual debt obligations to
the SOL.

J. REPEATED CONGRESSIONAL REPRIEVES FOLLOWED BY

REPEATED BREACHES OF THE IRRIGATOR’S OBLIGATION TO

PAY FOR THE COST OF CONSTRUCTION AND FOR WATER

RIGHT.
94.  In 1948, for the third time Congress confronted the fact that the Defendant
irrigation districts, just as their predecessor individual non-Indian irrigators, were
not repaying the costs of construction of FIIP or the costs imposed by Congress to
obtain a water right,
95.  Congress amended the FAA again with the Act of May 25, 1948, (62 Stat.
269) to expand the federal subsidy to non-Indian irrigators under FIIP by once
again addressing the failure of the Defendant irrigation districts to repay the cost of
construction of FIIP. That Act rescinded all prior Congressional efforts to obtain
repayment costs for FIIP construction for owners of non-Indian land
“notwithstanding any provision of law to the contrary.” In so doing, among other

things, Congress:
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(1) reconfigured the calculation of net power revenues identified in the 1926
Act to cause net power revenues to liquidate the cost of construction of FIIP
in fifty annual installments commencing on January 1, 1930,
(2) authorized additional costs of construction as “reimbursable costs”,
thereby adding to the unpaid costs of construction; and
(3) did not eliminate the prior Congressional obligation to pay for a water
right.
96. The Amendatory Repayment Contracf for the Flathead Irrigation District,
dated April 4, 1950, addressiﬁg “certain portions of the lands, costs, charges and
benefits of the Flathead Indian Irrigation Project”, as supplemented and now
amended, was entered into in part to effectuate the new repayment provisions
contained in the 1948 Act.
97. The Amendatory Repayment Contract modified the repayment obligation of
the District to include as a cost to the District some of the preexisting delinquent
matured installments for the cost of construction of the power and irrigation
divisions of FIIP (#2, quoting Sec. 2 h 1 of the 1948 Act), and also simply
cancelled some of the District’s unpaid debt, thereby expanding even further the

Congressional subsidy to irrigators on the FIR (#2, quoting Sec. 4 of the 1948 Act)
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98.  Section 6 of the Amendatory Contract states that the FIIP owns the
“property or water rights held by the project for present or future use in
connection” with power generation and distribution.

99.  Section 6 ¢ of the Amendatory Repayment Contract amended the District
Repayment Contract to incorporate the net power revenues subsidy to the non-
Indian water users and further amends the original repayment obiigation to a 25
year schedule.

100. Section 11 of the Amendatory Repayment Contract rescinded and cancelled
all prior Supplemental Contracts.

101. The practical effect of the 1926 and 1948 Acts was to excuse the duty of
irrigators to pay their debts to the United States and to expand the subsidy to
irrigators by requiring all electric power consumers on the FIR to pay the
irrigator’s delinquencies with an add-on to their monthly power bills until the
irrigator’s debts be paid.

102.  Not one iteration of the repayment contracts imposed any contractual duty
on the United States to deliver any specific volume of irrigation water to any traét
of FIR land served by FIIP.

103. The repayment contracts did not change or divest the BIA of title to FIIP
then or prospectively nor did they divest the BIA of its federal duty to operate and

maintain the FIIP.
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104. Just as with the individual irrigators, the irrigation districts failed to pay the
cost of construction of FIIP even under the Congressionally-mandated repayment

contracts executed with the SOL

K. NONON-INDIAN OWNS A PRIVATE WATER RIGHT ON THE

FIIP.
105. The Federal Courts have determined that the water on, under and flowing
through the FIR was reserved by the United States for the Tribes, and “[bleing
reserved no title to the waters could be acquired by anyone except as specified by

Congress.” United States v. Mclntire and Flathead Irrigation District, 101 F.2d

650, 654 (9" Cir. 1939).

106. The Acts of 1908, 1912, and 1926 (supra) specify how Congress directed the
acquisition of water rights on the FIR by non-Indians. The only way to acquire a
water right from the SOT under FIIP is pursuant to an application process and
regulations issued by the SOI. Once the required payments have been made, a
person may receive a “final certificate of water right.”

107. The Acts of 1908, 1912 and 1926 also specify that only persons who own
160 acres or less of irrigated land may acquire a water right under FIIP.

108. To the best information and belief of the Tribes, no person seeking a water
right on the FIR has perfected the steps Congress has mandated as necessary to

acquire a water right on the FIIP.
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109. In response to a Freedom of Information Act request made by the Tribes
inquiring whether any person has ever applied for and received a “final water right
certificate” for water under FIIP, the Northwest Regional Director of the Bureau of
Indian Affairs, the BIA Regional Office with responsibility for FIIP, responded in
writing dated October 28, 2009, that,
I'have been informed by our subject matter expert, Mr. Julian Courville,
Superintendent, Flathead Agency, there are no responsive documents to this

request.

L. MONTANA’S GENERAL STATE ADJUDICATION OF WATER

RIGHTS.
110. In 1973 the Montana Legislature passed the Water Use Act to administer,
control, and regulate all water rights within the state of Montana and to establish a
system of centralized records of all such rights. Section 85-2-101(1), MCA.
111. In 1979 the Water Use Act was amended to specify the federal and Indian
reserved water rights included in the proceedings for the general adjudicatién of
existing water rights, either as claims or by compact. Section 83-2-701, MCA.
That amendment directed the Montana Attorney General to petition the Montana
Supreme Court to require all persons claiming a right to file a claim of the right as
provided in § 85-2-221 and required the Montana Attorney General to include all

claimants of reserved Indian water rights as necessary and indispensable parties
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under authority granted by the state by the McCarran Amendment, 43 US.C. §

666. See § 85-2-221, MCA.

112. Pursuant to that statute, the Montana Attorney General petitioned the
Montana Supreme Court.

113. In 1982 the United States Department of Interior, BIA, filed water rights
claims in its own name with the State of Montana for water necessary to serve the
irrigation purpose of the FIIP.

114. In 1982 the United States Department of Interior, Bureau of Indian Affairs,
acting in its official capacity as federal trustee for the Tribes, filed water rights
claims with the Montana Department of Natural Resources an Conservation
(“DNRC”) for the Tribes for the entire FIR and identified itself as “Owner of the
Water Right” and identified the Tribes as Co-Owner.

115. BIA identified the use of the water it claimed “on behalf of the Confederated
Salish and Kootenai Tribes of the Flathead Indian Reservation” to satisfy the broad
spectrum of uses necessary to satisfy the homeland purposes for which the FIR was
created.

116. The BIA also filed water rights claims on behalf of “Allottees of the
Confederated Salish and Kootenai Tribes” to satisfy the purposes for which the
Reservation was created and to fulfill the homeland purposes of the FIR for

individual Indians.
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117. The Tribes in their own right also filed “protective” water right claims with
DNRC in 1982. The Tribes identified themselves as sole owner of the water right
and attached a text treatment to explain the uses for which the water would be put.
Those uses claim all water on, under and flowing through the FIR to satisfy the
purposes for which FIR created.

118. The Montana Use Act provides for negotiations between the Montana
Reserved Water Rights Compact Commission, the United States, and Indian
Tribes. See §§ 85-2-701, 702, MCA. That Act provides that if negotiations for the
conclusion of a compact are being pursued, all proceedings to generally adjudicate
reserved Indian water rights and federal reserved water rights of Tribes and federal
agencies are suspended. Section 85-2-217, MCA. In the 1980s the Tribes
commenced compact negotiations with the Montana Compact Commissions and
the suspension statute was repeatedly amended by the Montana Legislature to
extend its application. Most recently the statute was amended to extend its
effective date until July 1, 2013. By that date the Tribes had negotiated and
reached a proposed compact among the United States, the Tribes, and the state of
Montana. That negotiated compact, however, was not ratified by the 2013
Montana Legislature.

119. Asaresult of the failure to ratify, the suspension has expired and the statute

requires that the Tribes are now subject to the special filing requirements of § 85-
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2-702(3), MCA, which require that new filings for Indian water rights must be
made by June 30, 2015.
120. This statutory procedure for general adjudication is Montana’s sole
procedure calculated to comply with the general adjudication requirements of the
McCarran Amendment, 43 U.S.C. § 666.
121.  The current actions pending in Montana’s Twentieth Judicial District Court
and the Montana Water Court violate this exclusive statutory procedure for general
adjudication and threaten to proceed with improper piecemeal adjudication in the
absence of necessary and indispensable parties.
COUNT ONE

Declaratory Judgment
1. The Tribes reallege and incorporate all prior allegations.
2. This case presents an actual controversy within this Court’s jurisdiction and
there is an important need for this Court to declare the rights and other legal
relations among the parties interested in the matters herein. The Uniform
Declaratory Judgment Act accords courts the power to declare rights, status, and
other legal relations whether or not further relief is or could be claimed. The Act is
remedial and it is to be liberally construed and administered to permit courts to
afford relief from uncertainty and insecurity with respect to rights, status, and other

legal relations.
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3 All waters on the FIR for consumptive use were reserved by the Tribes

pursuant to the Winters Doctrine. The priority date for Tribal and individual

Indian consumptive water use is July 16, 1855. Mclntire, supta.

4.  The usufructory right to irrigation water collected, stored and delivered by
the Flathead Indian Irrigation Project is a right impliedly reserved for the United
States to satisfy the irrigation purposes expressed in the Fiathead Allotment Act
and is a part of the senior, pervasive, tribal water rights reserved to the Tribes

under the Winters Doctrine to satisfy the purposes of the Flathead Indian

Reservation.

5. The 1904 FAA implicitly reserved to the United States out of their senior
pervasive Tribal Winters rights a volume of irrigation water to serve the federal
irrigation purpose of the FIIP, with a priority date of April 23, 1904.

6.  The substantive law governing ownership and use of all waters collected,
transported, and diverted through the FIIP, including extent and nature of use and
all associated usufructory rights is federal.

7. Because of the pervasive ownership by the Tribes and the pervasive trust
ownership by the United States for the Tribes of the waters collected, diverted
through the FIIP, any attempt to apply state water rights law is preempted, subject

only to the provisions of the federal McCarran Amendment.
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8. The chain of title to land on the FIR has never been broken and for that
reason no lands within the borders of the FIR have ever been part of the public
domain subject to the general public land laws,
9. The SO! has issued no person a “final certificate of water right” under the
FAA.
10.  As amatter of federal law the BIA is entitled to a volume of irrigation water
adequate to maintain beneficial irrigation in the FIIP service area when such
volumes of irrigation water are physically available within the FIR.

11.  FHP has always been a BIA Indian irrigation project and has never

been a Bureau of Reclamation irrigation project.

COUNT TWO

Injunction

1. The Tribes reallege and incorporate all prior allegations.
2. An injunction of the complained-of lawsuits pending in the Montana Water
Court, and in the District Court of the State of Montana, Twentieth Judicial
District, is necessary to protect and effectuate long-standing federal judgments that
the Hellgate Treaty impliedly reserved all waters on the FIR to the Tribes, that
such waters, being reserved, water rights could be obtained only as specified by
Congress, and that the waters collected and distributed by the FIIP are subject to

federal law and such rules and regulations as may be adopted by the U. S.
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Secretary of Interior. U.S. v. Mclntire, 101 F.2d 650, 654 (9th Cir. 1939); U. S. v.

Alexander, 131 F.2d 359 (9th Cir. 1942). Because these state court actions are
attempting to relitigate these settied federal issues, the anti-injunction statute, 28
U.S.C. § 2283, does not bar injunctive relief against the Defendant State Courts.
Enforcement of Indian treaty rights is a national goal of the highest orderandis a
superior federal interest for purposes of the statute. An injunction of the state
proceedings is necessary in aid of this federal Court’s jurisdiction, and enjoining
state proceedings is necessary to prevent state courts from so interfering with this
federal Court’s consideration or disposition of this case as to seriously impair the
federal Court’s flexibility and authority to decide the case.

3. The Defendant District Court for the Twentieth Judicial District of Montana
is curré:ntly exercising jurisdiction in the two cases identified in the “Parties”
section of this Complaint that address the federal questions raised in this
Complaint.

4. The Montana Water Court is currently exercising jurisdiction over the case
identified in the “Parties” section of this Complaint.

5. In each court, non-Indians are asserting competing and exclusive claims of
water rights for Indian Reservation water delivered by the BIA through FIIP.

6.  The Twentieth Judicial District Court has expressly stated in an earlier

decision in Western Water Users Association, LLC, dated February 15, 2013,
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Conclusions of Law, Number 2, that “the Tribes and the United States are not
parties to this litigation, and this Court has no jurisdiction over either.”

7. The Tribe and United States are necessary and indispensable parties to that
determination and to move forward in their absence is a profound waste of judicial
resources and will result in a judgment that is unenforceable against the Tribes and
United States.

8. Nevertheless, the Twentieth Judicial District Court is proceeding with a trial
on the question of ownership of water rights on the federa! FIIP in the middle of
the Tribes’ Flathead Indian Reservation.

9. The District Court is engaging in piecemeal water rights adjudication in
violation of the McCarran Amendment (43 U.S.C. § 666) requirement that federal
and Indian reserved and aboriginal water rights be adjudicated in a general inter
sese adjudication, thereby seriously threatening the legal adequacy of the Montana
Water Use Act state-wide general adjudication.

10.  The Montana Water Court is currently exercising jurisdiction in Cause No.
WC-2013-05 over the same dispute between the same litigants. This too runs the
risk of violating the McCarran Amendment requirement for a general inter sese
water rights adjudication between all water rights claimants and circumvents the
Legislatively-established methodology to adjudicate aboriginal and reserved Indian

water rights contained in Title 85, MCA.
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11.  As a result of the seemingly collusive litigation having been brought by the
same litigants in two separate State courts, there is a potential of inconsistent State
court rulings on the same question, regardless of McCarran implications.

12.  The Tribes, a necessary and indispensable party in both state courts, have
not waived their sovereign immunity to either piecemeal adjudication of water
rights in either state court.

13. The Tribes have previously been adjudicated to possess legally protectable
interests in quantifying their pervasive water rights on the FIR in a proper inter
sese water rights adjudication. Greely, supra.

14. The concurrent state court proceedings pose a serious threat of inconsistent
rulings on this federal matter, creating significant public confusion and uncertainty
among all FIIP water users.

15. The concurrent state court proceedings pose a serious risk of disrupting the
BIA obligation to deliver available irrigation water in the 2014 irrigation season
and beyond and to impose upon all persons who receive irrigation water from FIIP
a serious risk of financial hardship while their fields lay fallow.

16. There is no adequate remedy at law, there is a threat of serious and
irreparable harm to ali FIIP water users, including the Tribes, and therefore an
injunction should be issued to the State District Court and State Water Court to

cease all proceedings in the above-identified state court cases.
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PRAYER FOR RELIEF

WHEREFORE, the Tribes request that the Court enter the following order:
A. A declaratory judgment reaffirming and declaring that:

1. the Hellgate Treaty did not implicitly diminish aboriginal water rights,
Greely, supra;

2. when the FIR was created the United States reserved all waters on,
under and flowing through the Reservation for the Tribes;

3. the chain of title to land on the FIR has never been broken and for that
reason no lands within the borders of the FIR have ever been part of the public
domain or subject to general public land laws;

4. after the FIR was created the Tribes continued their exclusive and
uninterrupted use and occupation of Reservation lands and waters for hunting,

fishing and gathering practices. Tribal water rights for nonconsumptive aboriginal

uses carry a priority date of “time immemorial.” Joint Board of Control v. United

States and Confederated Salish and Kootenai Tribes, 832 F.2d 1127, 1131 (9™ Cir.

1987), cert. denied, 486 U.S. 1007 (1988),
5. all waters of the FIR for consumptive use were reserved by the Tribes
pursuant to the Winters Doctrine. The priority date for Tribal and individual

Indian consumptive water use is July 16, 1855. Mglntire, supra;
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6.  water rights on the Flathead Indian Reservation could only be

acquired as specified by Congress. Mclntire, supra;

7. Congress specified the only manner for any non-Indian to acquire a
water right on the FIIP in the Acts of 1908, 1912, 1914 and 1926, addressed above,
and that those conditions have not been met by any person;

8 the SOI has issued no person a “final certificate of water right” under
the FAA;

9.  the 1904 FAA implicitly reserved to the United States out of the
senior pervasive Tribal Winters rights a volume of irrigation water to serve the
federal purpose of the FIIP, with a priority date of April 23, 1904;

10. as a matter of federal law the BIA is entitled to a volume of irrigation
water adequate to maintain beneficial irrigation in the FIIP service area when such
\{olumes of irrigation water are physically available within the FIR and do not
adversely impact the Tribes’ “time immemorial” instream flow rights; and

11. FIIP has always been a BIA Indian irrigation project and not a Bureau
of Reclamation irrigation project.

B. Enjoining:
1. the District Court of the Twentieth District of Montana in Cause Nos.

DV-12-327 and DV-13-105 from taking any action to determine who owns water
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rights, or claims to water rights made available through any FIIP irrigation facility,
structure, reservoir ditch or other means; and

2. the Water Court of the State of Montana in Cause No.WC-2013-05
from taking any action to determine who owns water rights, or claims to water
rights made available through any FIIP irrigation facility, structure, reservoir ditch
or other means.
C.  Awarding the Tribes’ reasonable attorneys fees and costs.
D.  Awarding such other and further relief as this Court deems just and proper.

RESPECTFULLY SUBMITTED this 27" day of February, 2014.

CONFEDERATED SALISH AND
KOOTENAI TRIBES
Attorneys for Plaintiff
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